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ATTITATS ALATSYT WA |

TEAT ALTTEYT TEHT GGHN T GIIHT AT o1 5H woReh] ATCAH e
A AACH] Tohled BEl T ATATD WO AT A-ATNIGHT RBIEHAT
TEIIAEE S Mg | qqd S RUDT ALY BT G@ AN B T &l
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GUIH 3 GEAH] AU YO UHT 91 b T 57 T T T A e G GHEH GaEE
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THAPT caaEd GHG RS g1 AT AL T GF T Y A A+
B Sfedlad Aard] FEHEar g9 99 879 |

TP ALY S T A FERE AGHRB! TN THe GHIH f@agndas
AYFRH! TN 9UHT B¢ GOael O AT HE e dded O o
AT WY gF U WA | ¢ T9Y T g AACIHT AqEH GRAT FT e
TG | © ALAY S &N AoTbT BB A5l FLTdes] A5l AfUHrR Faqm T
UHTl fareniepTars SEd &a FEi T UFHAE AHER (Exclusive power of law
making) TH =g, OGO T HALAEY SO & HEFUIT IR HAH AUHR
TANT T ATE9H BT STaed] T qaag | © ARAH! qar=d ALl R.K. Garg v.
Union of India T HEMT HLARY S TH AGHR ATSA-A%  A[THR THIHI,
A-AURTIDH] ITALAT ALY S TR AUDIT HATIRTG FHEH(A FABeE! §F
TN BAANABTT ATBLH] TEIANT AT GEGeT TEA] ALARY AEAHIL T o
Tq GHR S%g I ATATER! FEdTT AT T G A AT Wbl g | ¢ A
PHRATIIHEE WK g WE T ool [ bl G TS g Aeanee
ECiECa BT T WSICI-A® YOTATHI G WES] ©UAT TH(Bb1 AT §ogg | TTeiap]
qA=e ARTATA (@I ATHRATH BRAABT AT AT AT Faeears
AN T TATSHT ART H AL T T&T qoobTel A AEATIIHT Aqeaahar
T BT W F ARE TREA SR G g G TG0 T SATedt IWh Aae

¥ Hurersh! EEEHET 9 0%
Satpal and Co. v. Lt. Governor of Delhi, AIR 1979 SC 1550

MP Jain, Indian Constitutional Law Fifth Edition 2003 vol.1 Page 2009, the presidents’ power to

promulgate ordinance is not higher and no lower than the power of parliament to make laws. An ordinance
can not make a provision which parliament is not competent to enact law.

© ST ST SIS FEER NGl AP TEH HRG @Rl A% Wi g v 4
HATANT, FIEHET THT FHT 08Y 3F 93, ORI &, weto
TAHH. R0Eq AqE 3, U A, 93¥R

Cited by MP Jain Indian constitutional law Fifth edition 2003 vol.1 Page 2009, the Supreme Court has held
that the power to make ordinance is not anti-democratic even though the power is vested in the executive
and not the legislature. An ordinance promulgated on the advice of the council of ministers which remains
answerable to the parliament. If the executive misuses of or abuses its power, the house of parliament may
not only disapprove the ordinance but many also pass a vote of no confidence against the council of
ministries.

1 e e e g e A, A, g qer At s, Reaamai
AUHT I YETAT 1T I 0l0q AR Femd s Lk 7. ¢ qo0
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F| ARG AT AIAAT THA HIA9T HEMT AR aT THARBT Gl @
=% T g e Wl G| TAN FE S AUBT AU TR
AT AeaT e BT 78, Malafide Intention® T &Y ST g 7gH, fraud on the

constitution BT g~ T HIHTeg TRUHT F |

AT AN EHT AACAHT TGP BT SRAq BT TE g AUAN T9HT Fel

¢ )
?ﬁ'ﬂT‘aﬁ Sl Jellg hI{T A<l EE Qedilrl HIA elg Ul ‘6%"—4(1 HdAd "

BN g g | el BT GEuHD! Sqaedra &g T giehar @ Y F{ai 98
N g X ALATG qoblel HIH HATSTh! AN AT HIFAT =il il qaget
ATATET AT AN @ TG S §gg | UT YU o] Wudiesg FaUNE IUH]
PR FE[AAd AAT T AT FEH  Perpetual g AATd UAarg daeEc
WA GG a1 WS T8eeg a8 ALARY & B85 | fAemiyardr e F9uar =
fereTieTel TEida T Ta: [T g g |

Aqd: AeATIY 9 aRRAfAr dom ;ﬁ FHITA STAEAT 1 ATALTH WCHT 5Tl
CaRER I EEAR HEPIDEIIE Pearea i Dl SRS CUlk o o s G I NI DEa Rl
ATAE UIE TRUH ALWT W UM TR AUPR GFPIRET e |
FAFNNERT HIIAHT TG S RSN ALARL TR TG/ AN G A5 A
FHIGEH A AR B Ao | A S AT q9ells [diEe] qHe 997 TR 99
T [EeTeet YPhaE ARG RIS TEfBUAT a1 Aeaeel Bhareia g7 ga st
e TRUHMT &1 @y THH UG O PRGNS Sog) ATER Al Hearesl
Tl [ UAT Aeareer! Afedcd qHIE g g |

1 Cited by MP Jain Indian constitutional Law Fifth edition 2003 vol.1 Page 2005, In S.K.G. Sugar Ltd. V.

state of Bihar (AIR 1974,SC 1533) the supreme court stated as regards Governeor’t statisfaction to make an
ordinance under Art 213 (which is similar to art 123) that the necessity of immediate action and of
promulgating an ordinance is a matter purly for the subjective statisfaction of the Governer. He is the sole
Judge as to the existence of the circumstatnce necessitating the making of an ordinance his satisfaction is
not justiciable matter. It can not questioned on the ground of error of judgement of otherwise in court.

Cited by MP Jain Indian constitutional Law Fifth edition 2003 vol.1 Page 2005, RC Cooper v. Union of

India (AIR 1970, sc 827) the Supreme court experess no opinion on the extent of the court’s Jurisdiction to
examine, whether the condition relating to satisfaction of the president was fulfilled in the instant case.
RAY, J.(minority opinion) however rulled that the statisfaction of the president is subjective and the oonly
way in wich the exercise of power by the president can be challenged in by establishing bad faith or
malafide and corrupt motive.
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T e T | e e T R SoRediae TR sftear SRy caaear
T W 1633 A ST GRS AoE gl TFEe TR THAT ey
et AfghR [TUHT 0T | ARaAT Teaeeehl e 99 969S W W TWHC
A% ISAT Uaedld WUHT B ¥ 9689 W W IFead H3ae UFee AT
TS HOwaIT ATETAT AEATELT S T Fabl AR &A1 | et Jaen €
AT el | Uy Tedd 99ede 9 98 9% AT TAHEE 9 3eedr
e TRTIAHT HITTHT THAT THLABT ALAEIHT ATHR HEH TRGAT| ufgg T
W Gfeishl ITEBTHT SAdl GEEE UG e A% BSAT UFS, 983K W
THT 8 AAEd [FIh TR TRedr Ffed Aearaeredl Afasrarg UTal 36 65 o
e | 9 9y AT 9IRT Taae wuufy Sl WRAe! SidE, 93¥% o
T A 3FEA UAe, 9434 TE WIS WU ASAEHT ORES W HH
e |

AT STHETET

WRA A gIAM BT WihEM T ggAiey  ARdeaw U | AR
TATAA AT AUEHT TMHEA & GUGEH SAFa TSHedT et @ a1
QY& AT G Fwufey WA A HUHT BT | AT TFIEaTH AR T difehear
I3 T TS AF AT TH, 4R 3% T AANH GRS B TR R o
T Q99 AT WRREqEEE AWM WE SWHT agcleil Q6% AT dhde S
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YT | JUMAHTAAT AL FIAT Araiia THAL TS [SUHT ASATIYT ST T
AYHFR AT, TbEd T TFASIH TEIEHT el A aioa sl |
TRAH! AR g R 3, TbEd™l AR g 6% T TFaiaeleh! Afems!
gRT %3 W GEEHT AAT THUH! AT AP ALATCET S TG JTem
FA| TEEH] AGANT TWGH] TEAH JebTd ATHHT B hdl T I
YEIHE S T ALY FHE TR TR ATALT & WUHT Al ZHH:
WIRAHT YR, TMHEAAT 0 T FFaleq™r 30 fdquieyy Taq: [EHa ga =g=ed
TR |

AT
R 11 A ke IR R E R R G AR

AAAH! YRIPIE BT | WRAAT ALY S T A \eal Wbl =g |
LA T TR FU AAH D! TSAl-Ab JUMA T ekl ASHICHT H @
o2 BIg | WS- JUMCIAT I (DT AfUbR sqaediush] GqeHl T gal
AT W BT AT T FE Gew ©O e | A9 eedAr 9RaH b
FAHT TAHE  G.V. Mavalankar < TehbTell JEAA gy (Q4Y &I IS

1 AT D! T FHA A HU afdeg | ¥ ITT “...an Ordinance is undemocratic

and cannot be justified except in cases of extreme urgency or emergency...and if (it) is not
limited by convention, only to extreme and very urgent cases, the result may be that, in
future, the Government may go on issuing Ordinances giving the Lok Sabha no option, but to

rubber stamp the Ordinance”. T Joold L] g F!Ta'ﬂﬁ TeEol ALY A T@
AFA @ AW INRAD] AEIHA WHl FA IS df@wg | ool I

B! TARAT “we (the Government) have been reluctant to issue Ordinances and it is only

when we have felt compelled to do so by circumstances, that we have issued them”. It is a
testament of the Prime Minister’s faith in the resilience of democratic institutions that he had
conceded that “this power...may be abused and Parliament will be the ultimate judge as to

whether the use of this power has been right...” T Joord T sfgegg | 1%

YRAH! WEUEHT G- 93 BN IUAN () A TWEH! g GIAHl AGALH
Tl ATEATHT ek “dchblad bal T (Immediate action) AT WHT T

¥ https://www.ideasforindia.in/topics/environment/governance-by-ordinance.html visited date July 3, 2022

™ bid.

R


https://www.ideasforindia.in/topics/environment/governance-by-ordinance.html%20visited%20date%20July%203

DHT rrgfﬁ H-q¥ (president is satisfied) TEHT ALATIYT S T G STqEdT Eohl
g | AR AT AT TRUD] SATEAT BT A8 AN B, AT AU
qEIeTe TgF THAA @S §F G T ARl ACAGY THIHT AT WTH &
BENA YHa TS TR A1 GEecl ALACY Wb Tedrd T AT @ISl g
ST ! F |

YEgHT g 93 AT The Constitution (Thirty-eighth Amendment) Act, 1975 <1
JUCHT (¥) g9 T ITEHET (1) THIA TEAET GEqEiRT qESIH F U
AURAT F U AGTATH T FEGT  TEhT ogaed Whl a1 WAt
GRrTTaT U YR GEieTer TEA WeqE wE W R weaner Ao
g TR FAAS cHaRad TRUHT A | qEA ARaE SEAEE vyt
GMGTAE Ih STTCATH URATST MRUHT BT |1 v Wl dfama g/
93 T AT AU A H G oFaed] bl | Alel cTaediehl AT
TREE Tekh-Iedh AU T T8 AH! 9T e |

WRAAT T 940 3IRT W 00z TEHHI ALATGYT WY TRUHT ST fFwT wad
g qur R HeaedqdT graad R A, TEHT FEelad 40 =S, HEHT
T Y&, AT a9 IANET GFeAgd R e, HIAT q°l AT Feaiead
% ST TAAHT ALACY S WUHT Sfgweg | qd AarTapl g’y I%R, 3UE T
360 of FffE TR awdfa® dEEr W€ g8, avdikd g3 a1 fBEe, GaaHe
GEATHT FBEdT AT Aidn RuRarRl Yl seeardr fufy ey, fF O
ALY W gETRl TG Wbl Wgrg | AR [Adid avarEsd sfdeE gal
Tfed AHEHAT 3%, AEEAT R0, THAT 3q, WA 3y, WA AHEA (1299

% The constitution of India, Article 123 (4) (1) If at any time, except when both Houses of Parliament are in

session, the President is satisfied that circumstances exist which render it necessary for him to take
immediate action, he may promulgate such Ordinances as the circumstances appear to him to require. (2)
An Ordinance promulgated under this article shall have the same force and effect as an Act of Parliament,
but every such Ordinance- (a) shall be laid before both Houses of Parliament and shall cease to operate at
the expiration of six weeks from the reassembly of Parliament, or, if before the expiration of that period
resolutions disapproving it are passed by both Houses, upon the passing of the second of those resolutions;
and (b) may be withdrawn at any time by the President. Explanation: Where the Houses of Parliament are
summoned to reassemble on different dates, the period of six weeks shall be reckoned from the later of
those dates for the purposes of this clause. (3) If and so far as an Ordinance under this article makes any
provision which Parliament would not under this Constitution be competent to enact, it shall be void.

fe. The constitution of India, Article 123 (4) “(4) Notwithstanding anything in this Constitution, the satisfaction of the

President mentioned in clause (1) shall be final and conclusive and shall not be questioned in any court on any ground.”
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126) | %3 FaT ALY WU HUHT SHd=g) | TATTAAIRT BIABIAAT U HUHT
HEATIT a1 a0 el 0T 9389-9200 T 1. offt. R T 1229-12%%
B FHIHT FHHM: 2% T Q0G W WUR IRg=g | 1° AB] AT R & AL
1’40 3@ 39 REFER 95y ¥ S0 HUHT I¥C ALACYWES I3 ALATRI HY
T TRCE FaRo T ArEd T gFEad WHl s@idl g o W A 7ed W& Fal
HEAYEE THIH! AYALT Fcd WUHT 0 e s Rusr sfaus 5| *°
FATq ARAHT AHHT AR caaed BoR Wh THAM G T AOAIH AR
WUHT HACIATHT AL 8L GATHT S HUHT 5 |

R AT

HEATTY S UGGy WS Far=e ASTATH GAgNaEHaHl T IoTe A3u Ueah-
Gedh WET WAl dfawg | AR S T AT FF-gAT Tad =ad (Malafide
Intention) AT AATAANART ST (Fraud on the Constitution) BT ATIAT G
TG T Mo @ Ao Er APAdST FeqiRdl @ W e e
Ao A=l YA AT A4 U] G@fa | Krishna Kumar Singh vs. the State of
Bihar T WEM TSI =TT bl Fared AGTIqh] FAdlHF Foiargel T
AT A gl RIERIER DEANG ca Wﬁ_c[ Fraud on the Constitution B ¥+ el
T G| YT WE YA o 3 THISE TEAT T 9/ 93 FTHGH THAL
FeqE We W ARA ALATKY FArd ARTAAH] ~AMAH qAAA BB AAHRDT AT
WeaT TR g AT TRIECFaE SeHh I T el e T g |

Dr. D.C. Wadhwa & others vs. State of Bihar (AIR 1987 SC 579) AT TR gared A_TAqa|
TE-ATATETTRT ALTEAAHT TST HUHT SolelTae] [Fe LBl AodD] e T
YT T ALY Ieh-9ah (Re-promulgating Ordinances without approaching the State
Legislature) T BT AT G strong objection fagm smeer %Qﬁ foar |
T 9RES TE 995 TEF FAY IUE T ALAGY WK TRYSMAT TIS ALATEA

1. https://casi.sas.upenn.edu/iit/shubhankardam, visited date July 3, 2022

% Dr. V.K. AGNIHOTRI Secretary General of Rajya Sabha (council of state) of state of India, Inter Parliamentary Union

Association of secretaries general of parliamentary, Addis Ababa Session April 2009

© ibid, supre note 4. Dr. V.K. AGNIHOTRI Secretary General of Rajya Sabha (council of state) of state of India, Inter

Parliamentary Union Association of secretaries general of parliamentary, Addis Ababa Session April 2009

=4 https://blog.ipleaders.in/effect-of-ordinance-making-power-on-legislatures-independence/ visited on July 2, 2022

9%


https://casi.sas.upenn.edu/iit/shubhankardam,%20visited%20date%20July%203
https://casi.sas.upenn.edu/iit/shubhankardam,%20visited%20date%20July%203
https://blog.ipleaders.in/effect-of-ordinance-making-power-on-legislatures-independence/

93 TCHTFH WG TRTH] T&Jd HETHT The Supreme Court took strong objection to this

and laid down the following propositions: %

The power to promulgate an Ordinance is an emergency power which may be used
where immediate action may be necessary at a time when the legislature is not in
session. It is contrary to all democratic norms that the Executive should have the
power to make a law; hence such emergency power must, of necessity, be limited in
point of time.

A constitutional authority cannot do indirectly what it is not permitted to do directly.
If there is a constitutional provision inhibiting the authority to do an act, to avoid that
limitation by resorting to a subterfuge would be a fraud on the constitutional
provision.

While the satisfaction of the President as to the existence of circumstances
necessitating immediate action by issuing an Ordinance cannot be examined by Court,
it is competent for the Court to inquire whether he has exceeded the limits imposed by
the Constitution. He would be usurping the function of the Legislature if he, in
disregard of the constitutional limitations, goes on re-promulgating the same
Ordinance successively, for years together, without bringing it before the legislature.

Though, in general the motive behind issuing an Ordinance cannot be questioned, the
Court cannot allow it to be ‘perverted for political ends’.

Banking Companies (Acquisition of Undertakings) Ordinance, 1969 faegH TR
qUH! RC Cooper v. Union of India (9% 0) 2T T4 RERT) IIEWEC BRI
LAl ALATEIEE 9y Fa Gl Aved dhee TRAHT T4 &60F AT
| 79 HEWT aEdd Aedeyl Ul ®OH URafdd WEEdde A
QET-UUT A o ATFTAH L& haell b Bl | 23

3R

L&

ibid, supra note 4. Dr. V.K. AGNIHOTRI Secretary General of Rajya Sabha (council of state) of state of India, Inter
Parliamentary Union Association of secretaries general of parliamentary, Addis Ababa Session April 2009

https://blog.ipleaders.in/r-c-cooper-v-union-india-bank-nationalisation-case-case-
summary/#:~:text=The%20Court%20said%20that%20the, List%2011%20and%20L.ist%20lI1 visited

AL
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